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‘Upon the foregoing papers, defendant Herbert Abrams, M.D. (defendant) moves,
pursuant to CPLR 3212, for summary judgment dismissing the complaint of plaintiff
Sherman-Abrams Laboratory, Inc. (plaintiff), and pursuant to.22 '_NYCRR § 130-1.1 (a) for

costs and reasonable attorney’s fees.



Overview

In this action for breach of contract, plaintiff, a clinical and pathology laboratory,
seeks to recover from defendant, a medical doctorand former owner of the laboratory, a fine
and retated costs paid by plaintiffto the New York Attorney General’s (AG) Medicaid Fraud
Control Unit in-connection with the AG’s investigation of the laboratory.

Facts and Procedural History

In'his sworn affidavit, defendant avers that he owned and operated the subject clinical
and pathology laboratory for over 40 years. During this time, the laboratory operated as a full
service clinical and pathology laboratory serving the New York metropolitan area. The
laboratory offered a broad range-of services including, but not limited to, blood chemistry,
cholesterol and heart function, thyroid function, prostate function, liver function, sexually
transmitted diseases and cancer screening (Abrams Affidavit at §93-5).

In December 2010, defendant sold his interest in the laboratory to Nelya Zeydelis and
Yan Lyubomirsky (the Original Purchasers). ‘Pursuant to the purchase and sale agreement,
defendant agreed to continue to provide services tothe laboratory as its medical director until
February 2011. On February 9, 2011, defendant ceased providing his servideés to the
laboratory, removed all his personal belongings from the laboratory, arid did not return (id.
at 196, 8, 9).

In or around March 2011, a dispute arose concerning the sale of the laboratory.. As
aresult, the Original Purchasers and the laboratory filed an action against defendant in the
Supreme Court, New York County sounding in breach of contract and fraud, relating to,
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among other things, breach of the stock purchase agreement for:sale of the laboratory and
false representations allegedly made by defendant with respeet to the physical condition of
the laboratory and its compliance with regulations:. Defendant brought counterclaims against
the Original Purchasers for, among other things, failing to make payments due him in
connection with the sale of the laboratory, failing to pay him the continued salary he was
promised, and retaining payments. that should have been paid to him pursuant to the stock
purchase agreement (id. at 7110-12).

While in the midst of this litigation, in 2012, David Motovich and Yakov Leybovich
(the New Purchasers) negotiated for the purchase of the laboratory from the Original
Purchasers (Affidavit of David Motovich at 3).  The terms of purchase from the Original
Purchasers involved a portion of the purchase price to be paid ditectly to defendant in order
to settle the pending liti gation between defendant, Lyubomirsky, Zeydelisand the}laboratory
(id.). __Acc_ording: to Mr. Motevich, in connection with the settlement, defendant made.
representations to him related to an inquiry by the New York Staie Attorney General’s Office
through a letter which was received by the laboratory dated June 15, 2012 (id., citing Exh.
A, Letter from Office of the Attorney General, Medicaid Fraud Control Unit). The letter,
written by Carolyn T. Ellis, Special Assistant Attorney General for the Medicaid Fraud
Control Unit, requested certain information regarding laboratory services in connection with
gynecological testing for which the laboratory had submitted claims for reimbursement to the
Medicaid program in the years 2003 through 2011 (id., Exh. A at 1). In particular, the letter
advised that under 18 NYCRR: § 504.3 (a), as a participating provider of laboratory services



in the New York Medicaid Program enrolled as a Medicaid provider, the laboratory was
required “‘to ‘prepare and maintain contemporaneous records demonstrating its right to
receive payment under the medical assistance program™ and to keep these records for six
years from the date of care (id.)., As such, AG Ellis requested that the laboratory provide
the information described for the years 2006 to 2012 and if still available, for the years 2003
t0 2003, and to preserve all “ori ginal provider records pertaining to the identified claims” (id.
at 1-2).

Further, with respect to certain claims submitted to. the Medicaid program for
gynecological laboratory procedures, AG Ellis requested that the laboratory identify which
claims, if any, were for laboratory services performed by Pathology and Laboratory Services
LLC (PLS), a laberatory located in Connecticut (i at 2). The letter also informed the.
laboratory that failure to comply with the request could resuit in the imposition of program
sarictions, including the recovery of overpaymenits and exclusion from the Medicaid program.
(id.).

Since Mr. Motovich and Mr. Leybovich did not yet own the laboratory, and the
records requested “were within the knowledge of [defendant],” defendant contacted the AG
(Motovich Affidavit at §4). Defendant “claimed he spoked with [AG Ellis] and he was
informed that [the laboratory] was not the target of “any investigation and that il [the
laboratory] was unable to respond to the. letter it would suffer no adverse consequences”
(Motovich Affidavit at J4, Abrams Affidavitat §20-21). According to defendant, “Ms. Ellis.
informed me during this telephone: call that neither I nor [the laboratory] was, at that time,
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a target of the Attorney General’s investigation (id. at 21). “[Defendant alleges he]
informed Ms, Ellis that [he] did not have the records sought by the request and, given that
[he] was no longer working at the [laboratory], was unsure whether the {laboratory] had such
records. After [he] inforined her of this, Ms. Ellis did not indicate the {laboratory] would
suffer any adverse consequences” (id. at 22).

On October 16, 2012, defendant entered into-a settlement agreement (the Settlement
Agreement or Agreement) with the Original Purchasers and the laboratory, which resolved
the 2011 action. With respect to the execution of the Seftlernent Agreement, Mr. Motovich
and Mr. Leybovich agreed to-make certain ountstanding payments that were due defendant
that were the subject of his counterclaims (Abrams Affidavit at 113). In return, they acquired
complete ownership of the laboratory. According to Mr. Motovich, since he and his partner
‘were paying defendant $375,000, they wanted to document defendant’s représentations.
regarding AG Ellis in writing “and ensure that he was bound to them” (Motovich Affidavit
at §5).

The Settlement Agreement released defendant from liability for all “actions, causes
ofaction ... [and] claims and demands whatsoever, whethei known or unknown, in law or
equity, of every kind and nature . . . the [Lab Releasors]". . . ever had, now have, or hereafter
can, shall or may have against [defendant] . . . for, upon, or by reason of any matter, cause
or thing whatsoever, from the beginning of the world to the date of this Agreement” (Abrams

Affidavit, Exh. C, Settlement Agreement at 13) (emphasis added).

'The “Lab Releasots™ for paragraph 5 only, were Zeydelis, Lyubomirsky, and the:
laboratory (Abratms Affidavit, Exh. C, Settlement Agreement at §3).
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The Settlement Agreement further provided that defendant “has never made any
representations to the Buyers . . . concerning the Lab’s . . . deficiencies, proficiencies or
compliance with applicable regulations” (id. at {7) (emphasis added).

With respect to defendant’s representation regarding the AG, the Settlement
Agreement provided that:

“Notwithstanding the foregoing, Abrams agrees that he-shall
cooperate with the Buyers in connection with any inguiries or
audits-conducted by the New York State Department of Health
or-the New York State Attorney General relating to the period
through December 31, 2010 at which time operation of the Lab
was transferred to Zeydelis-and Lyubomirsky, and that he will
further cooperate with the Buyers, if necessary, to effectuate the
transfer of the Lab and the assignment of any contracts or
provider agreements, if necessary. Reference.is hereby made to
a letter dated June 15, 2012 seeking documentation pursuant to
18 NYCRR 504.3 (a) for certain gynecological testing that
occurred when Abrams was still the owner of the Lab, between
2003-2011. Abrams represents that he had telephone contact
with Carelyn T. Ellis of the Attorney General's Office and he
was informed that the Lab was not a target of the investigation
and the Lab would not be adversely aﬁ"ected if it Is unable. to
comply with such request” (id) (emphasis added).

In addition, the Settlement Agreement _provide.d that defendarit was “not in possession
of any records pertaining to:services provided and billed during the period he was Ownér of
the Lab and if he finds such documents in his possession he shall forward them to the Lab
and Buyers” (id. at 7).

At the time defendant signed the Settlement Agreement, he was not it possession of
any records pertaining to the services the laboratory rendered while he owned it and did not
have any such records in his possession as of the date of his affidavit (Abrams Affidavit 4t
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In April 2013, Mr. Motovich was served with two subpoenas from the AG’s Medicaid
Fraud Control Unit requesting, among other things, records with respect to certain patients
on a particular “Schedule B” demonstrating the laboratory’s right o receive Medicaid
reimbursement for each laboratory service performed, and records with respect to services
provided by PLS, the laboratory in Connecticut (Motovich Affidavit at 7). Mr. Motovich
was able to locate all of the items requested from December 2010 to the current date as they
‘were computerized. However, “[a]n initial search of [the laboratory’s] computer systems
indicated that none of the patients on the Schedule B were able to be found™ which
“confirmed [his] initial suspicion that these subpoenas. were directly related to the inquiry
made in the June 15, 2012 letter and were directly refated to activity conducted by Abrams.
prior to December31, 2010™ (id. at 8) (emphasis added). Mr. Motovich instructed plaintiff's
employees to search for paper records that were maintained at its offices, including many
documents that were left by defendant in the basement of the laboratory (id. at 9).- Plainitifis
employees were diverted from their regular tasks and spent many hours looking through
boxes of records to locate documents responsive to the subpeenas (id).

Throughout the process, Mr. Motovich continued to call defendant and request his
assistance, but defendant ignored the requests and did not provide help (id.). Plaintiff was
ableto locate some of the-documenits responsive to the subpoenas (the hard-copy requisition
forms that matched the patient names listed on Schedulé B to the subpoena), which
confirmed that “the dates of service for these patients were exclusively within the- period

prior to December 31, 20107 (id.).



After plaintiff*sinitial production of documents in response to the subpoenas, and due
to the failure of defendant to cooperate and maintain records in an organized mannet,
plaintiff became the subject of a further audit and request for additional deeumentation (id.
at.10). Subsequently, Mr. Motovich learned from defendant that another laboratory, called
Psyche Systems, was previously used by defendant and could possibly have additional
tecords of plaintiff responsive to the subpoena (id., Exh. B, May 23, 2013 Letter from
Malvina Lin, P.C. [plaintiff’s counsel] at 1). Mr. Motovich had to pay a huge sum to obtain
this additional documentation from Psyche Systems (id. at 11). According to Mr. Motovich,
the actual dates of service of all of the patients that were requested for the audit were
between 2007 and the end of 2010 (id.).

During this time period, Mr. Motovich informed AG Ellis of the representations
defendant had made regarding his telephone call with her after she sent the June 15, 2012
letter to the laboratory. .According to: Mr. Motovich, AG Ellis stated that defendant’s
representations were false in that she had told defendant that the laboratory had to comply
and that it was goingto be the subject of an audit (id. at 12). She also told Mr. Motovich that
Mr, Abrams was a.defendant in a federal qui tam acticm,2 which was s‘_p_ec-iﬁQally related to
records requested in the June 15,2012 letter, and that defendant had illegally billed Medicaid

for laboratory services that were performed by PLS, the Connecticut laboratory, which was

A “qui tam™ action is a lawsuit under a statute, which gives to the plaintiff (generally a
private citizen called a “whistle blower™) bringing the action a part of the penalty recovered with
the balance going to the state. The plaintiff deseribes himselffherself as siting for the state as
well as for himself/herself’



not a Medicaid provider. According to Mr: Motovich, “[a]s an owner and medical-director
of [the laboratory] for forly years Abrams knew very well what that inquiry was about and
purposely concealed that information so that he could get paid his settlement” (id. at 13).

On ;Iuly 14, 2014, plaintiff settled with the AG to resolve the audit for $_7._5,.000,_
including Mr. Motovich’s personal guaranty since payments were spread out over time..

InNovember, 2014, plaintiff commenced the instant action against deferidant alleging
causes of action for fraudulent representation (representation by defendant régarding his
‘conversation with AG Fllis) and breach of contract (the Settlement Agreement). Defendant
interposed his answer, generally denying the allegations of the complaint.

InOetober, 2015, Ms. DeniseHall, a former employee of defendant who subsequently
worked. for Mr. Motovich, testified that she had worked for defendant at the laboratory for
approximately 10 years, from 2000 to June, 2010, and that Mr. Motovich termihated her
employment in June; 2010 (Gunnel A ffirmation, Deposition Testi miony of Denise Hall at 7,
29,30, 38). Ms. Hall testified that defendant:sold the laboratory in 2010 and had not been
there since June, 2010.(id. at 10, 29) or as soon as Mr, Motovich took aver the laboratory (id
at 30).

Ms. Hall further testified that in February, 2011, Mr. Motovich told her and an office
manager (hired by Mr. Motovich), to box items in the basement of the laboratory, including
biopsy records from biopsies performed at the laboratory and pdp.smear recards from PLS,
the Connecticut laboratory (i.e. the PLS tecords requested by the AG) which were to be
discarded (id. at 13-17,22-25, 26-28, 44-45). Ms. Hall, with'some assistance from the office
manager, packed up the subject records, among other things, which were picked up by a
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carting company to be destroyed (id. at 44). Ms. Hall testified that defendant was not present
during this conversation (id. at 48), and that the conversation occurred after defendant had
sold the laboratory (id. at 49). However, Ms. Hall also testified that sometime in 2012, at
the suggestion of defendant, she interviewed with Mr. Motovich, and began working for him
(id. at 34-35), but her job was terminated in the year (id. at 47). Inaddition, she testified that
Mr., Motovich had told her to dispose of the subject records in 2010 (id at37). Ms. Hall
testified that she had had a stroke in 201 3, that it had affected some of her meinory, and that
she was “foggy on these dates and times™ (id. at 39-40, 43).

Asnoted above, in December 201 0, defendanthad sold the laborat'my._to Mr. Zeydelis
and Mr. Lyubomirsky, but continued to work for the laboratory as its medical director until
February 9, 2011, when he removed his personal belongings from the laboratory and did not
return.

I August, 2016, defendant made the instant motion for summary judgment whieh is
presently before the court for disposition.

Arguments

In support of his motion for summiary judgment, defendant argues that he is entitled
to dismissal of the breach of conract claim on the grounds that the complaint fails to identify
a material breach of the Settlement Agreement; that identification of his representation
regarding his coriversation with AG Ellis in the complaint merely states a fraud claim, not
one for breach of contract; that plaintiff cannot -establish causation because the alleged
damages were caused by the voluntary settlement it entered into with the AG. not by his
description of his conversation with AG Ellis; that in any event, the records. requested by the
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AG concerning the Cofinecticut laboratory were destroyed at the direction of Mr. Motovich
after defendant sold the laboratory, which was a superceding, intervening cause of the
damages plaintiff incurred; and that the court should decline plaintiffs-invitation to read an
indemnification provision against him into the Settiement Agreement which does not exist.
Lastly, based upon the arguments above, defendant contends that court should impose
sanctions against plaintiff because the action is frivolous.

With respect to the fraudulent misrepresentation claim, defendant argues that it is
barred by the broad release set forth in the Settlement Agreement; that plaintiff has failed to
allege intentional misrepresentation; and that plaintiff has failed to demonstrate transaction
causation (that it was induced by his description of the telephone: call in the Settlement
Agreement to enter into the Agreement), or loss causation (that the alleged misrepreseritation
caused plaintiff’s claimed losses).

Inopposition, plaintiff argues that the Settlernent Agreement specifically excluded the
representation made by defendant regarding his conversation with AG Ellis. In this regard,
plaintiff contends that the Settlement Agreement was meant to resolve the claims in the prior
lawsuit with the Original Buyers, and that since there were Speciﬁe.-representatiOnS'. made to
plaintiff and the New Buyers, any releases set forth in the Agreement did not “cover the
misrepresentations that were carved out of the agreement and which caused injury to
[plaintiff] after [the Agreement] was signed™ (Affirmation of Malvina Lin in Opposition to
Summary Fudgment at 195,2). Plaintiff also asserts that defendant failed to demonstrate his
compliance with his obligation under the Agreement to coopetate with any future inquities
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for laboratory setvieces provided while he was owner of the laboratory (id. at 192,4). In
addition, plaintiff argues. that defendant continued to collect receivables from a patient
although barred from doing so under the Agreement (id, at J4).

In its memorandum of law, as to the breach of contract claim, plaintiff argues that it
repeatedly identified in its memorandumand in “the accompanying affidavit” (i.e. that of Mr.
Motovich) the specific provision of the Settlement Agreement which was breached
(Memorandum of Law in Opposition to. Defendant’s Motion at 8 (“A party suffers'a legal
‘wrong from the moment that a misrepresertation ismade”). In addition, plaintiff asserts that
the initial breach occurred when the false representation was made and occurred again when
defendant failed to cooperate.

With respect to the fraud claim, plaintiff asserts. that this cause of action will be
“upheld when a plaintiff ‘alleges that it was induced to enter into a transaction because a
defendant misrepresented material facts . . . even though the sanie circurnstances also give
rise to the plaintiff's breach of contract claim® (id., quoting First Bank of the Americas v
Motor Car Funding, Inc., 257 AD2d 287, 291-292 [1* Dept 19991). In particular, plaintiff
states, albeit without analysis, that “[u]nlike a misrepresentation of future intent to perform,
a misrepresentation of present facts is collateral to the contract . . . and therefore involves a
Separate breach of duty’ (id., quoting First Bank of the Americas, 257 AD2d at 292).

Plaintiff next argues that having made the effort to protect itsell from
mlisrepresentations by obtaining a specific representation in the Agreement, it was entitled
torely upon defendant’s representations without making an independent inquiry.
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Next, with respect to causation, plaintiff states that: “[t]here can be no doubt that the
settlement payment and other costs associated with the audit would not have been incurred
had Abrams not violated the law and then lied about it to [plaintiff] and its new buyers.”

Lastly, plaintiff atgues that defendant has failed to establish that he is entitled to costs
and attorney’s fees because defendant has made false statements by accusing the AG of
making false statements, and by proffering the mischaracterized testimony of Ms. Hall. With
regard to Ms. Hall. in her counterstatement of facts, plaintiff asserts that her deposition
tes_ﬁmpnyc’:anﬂot be credited because she testified that she was confused due to memory loss
from a 2013:stroke, and because she testified that Mr. Motovich instructed her to box up-and
discard the records felating to the Connecticut laboratory in 2010, and the biopsies performed
at the laboratory, when he did not yet own the laboratory.

Discussion
Breach of Contract

“A release is a contract, and "'i_t'_s. construction is governed by contract law” (Powell v
Adler, 128 AD3d 1039, 1040 [2d Dept 2015] [internal citations and quotation marks
omitted]). “The essential elemerits of a cause of action to tecover damages for breach of
contract are the existence of a contract, the plaintiff's performance pursuant to the contract,
the defendant's breach of its contractual obligations, and damages resulting from the breach™
(143 Bergen St., LLC v Ruderman, 144. AD3d 1002, 1003 [2d Dept 201 6. Moreover, “[iln
order to state'a cause of action to técover damages for a breach of contract, the plaintiff's
allegations must identify the provisions of the contract that were breached” (Barker v Time
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Warner Cable, Inc., 83 AD3d 750, 751 [2d Dept 2011]). In addition, a plaintiff must
establish a causal relationship between a breach of contract and damages (dckerman v
D'Agostino Supermarkets, Inc., 96 AD3d 672, 674 (1" Dept 2012]).

With reépect to.this cause of action, the complaint alleges that “Abrams entered into
a Stipulation with [plaintiff] in which he received valuable consideration in exchange for
certain promises; covenants and representations;” that “Abrams failed to comply with certain
premises, covenants: and representations made in the Stipulation:” and that “Abrams
breached the terms of the Stipulation” which caused plaintiff to'incur “$ignificant injury in
the form of certain costs and expenses™ (Gunnel Affirmation, Exh. 2, Complaint at §9535-58).
However, as defendant argues, the complaint does not identify the specific provision of the
Settlement Agteement that he-allegedly breached, namely it does not identify any obligation
he failed to perfornm and only states in a conclusory manner that he failed to-comply with the
Settlement Agreement.

Further; defendant also correctly notes that to the extent plaintiff bases its breach of
contract claimupon the allegation in the-complaint thathe violated the Settlemerit Agreement
by submitting a patient account to a collection agency, which caused it to $ustain damages
(id. at 9 35-36, 44), the complaint in fact alleges that the account in question was-submitted
for collection in June 2012, four months before the date the Settlement Agreement was
signed on October 16, 2016 {id. aty36; Schaffe v SimmsParris, 82 AD3d 867, 868 [2d Dept
20117 [internal citations and quotations marks omitted] [“It is axiomatic that ( w)ithout (an)
agreement ... there can be no contract (and) (w)ithout a contract there can be no breach of
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the agreement™]). In addition, defendant has submitted evidence establishing that the
collection efforts alleged jn the complaint occurred in June, 2012, before the Settlement
Agreehént was signed (Gunnel Affidavit, Exh. 3). In any event, as defendant points out,
the Settlemernit Agreement releases him from any liability for conductup to the date of the
Settlem'e'ntAgree'ment_'(Abra_ins Affidavit, Exh. C, Settlement Agreement at 5 [“the Lab and
their respective successors in interest . . . release and discharge Abrams . . . from all actions
.. whetherknown or unknown, in law or equity, of every kind and nature the Lab Releasors
ever had, riow have, er hereafter can, shall or may have against [defendant] [] for, upon or
by reason of any maiter, cause or thing whatsoever, from the beginning of the world fo the
date of this Agreement”] [emphasis added}).

It is true that the complaint identifies the statement made by defendant about his
conversation with AG Ellis which was incorporated into the Setil ement Agreement. In-this
regard, the complaint alleges that defendant “promised that [plaintiff] was not the target of
the [AG] inquiry and that there would be no adverse consequences to [plaintiff] as a result
of the AG’s inquiry;” that at the time defendant made this representation, “it was false and
he knew it to be false;” and that “as a result of Abrams® misrepresentations [re garding the
telephone conversation] [plaintiff] was caused to incur significant legal fees in order to
defend itself in connection with the AG audit” (id. at 9923,25.31). However, as defendant
argues, to the extent the breach of contract claim is premised upon his alleged

misrepresentation about his conversation with AG Ellis, the claim only purports 1o state a



claim for fraud, not breach of contract (see e.g. First Bank of the Americas, 257 AD2d at
291).

In any event, defendant has established that even assuming that plaintiff has plead a
valid breach of contract claim, plaintiff did not and cannet establish causation. As defendant
argues, whether or not dEfendant;madc-any representation about his conversation with AG
Ellis, the AG would still have requested the records conceming the Connecticut laboratory
from plaintift‘, plaintiff still would not have been able to produce those records, and plaintiff
would still have settled with the AG based upon its failure to produce those records. Stated
otherwise, the damages were incurred because plaintiff entered into a voluntary settlement
with the AG’$ office based upon its failure to produce the records relating to tests performed
atthe Connecticut laboratory - an inability which would have occurred regardless of whether
defendant had the .telt;phone_ conversation with AG Ellis, and regardless of how he described

the conversation.’

*Defendant also argues that the deposition testimony of Ms. Hall, his former employee;
demonstrates that the records requested by the AG could not have been produced because Ms,
Hall testified that shepersonally boxed them and prepared them to be thrown away at the
direction of Mr. Motovich, after defendant had sold the labor atory. Thus, defendant.argues that
the damages plaintiff incurred were the result of a superceding intervening cause, the destruction
of the laboratory’s records by Mr. Motovich, and not his description of his conversation with AG
Bliis. In opposition, plaintiff argues that Ms. Hall’s testimony should not be credited because.
Ms. Hall was confused, and testified that Mr: Motovich instructed her to destroy the subject
records in 2010; when Mr. Motovich did not yet own the laboratory,

Ms. Hall’s testimony regatding the dates in which certain events occurred is conflictin 8.
In this regard, she testified that Mr. Motovich instructed her fo discard the subject records in
either 2010 or February, 2011, and that she. began working for Mr. Motovich in 2012.
Nevertheless, she also testified that Mr, Motovich instructed her to discard the subject records at
a time when defendant had already sold the laborator y, and that defendant was not present at the:
time this conversation occurred. As-such, defendant has made a prima facié showing that Mr,
Motovich instructed Ms. Hall to-discard the records sought by the AG after defendant had sold
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In opposition, plaintiff fails to identify the specific provision of the Settlement
Agreement which was breached, presurhably relying upon defendant’s description of his
conversation with AG Ellis. In any event, as noted above, to the extent the breach of
contract-cl'aim is "p_rem'ised upon defendant’s alleged misrepresentation about his conversation
with AG Ellis, the claim only purpotts to state a claim for fraud, not b_re'a‘ch of contract (see
e.g. First Bank of the Americas, 257 AD2d at 291).

Further, -plaihfiff has failedto raise an issite of fact regarding defendant’s purported
breach of the Agreement by submitting a patient account ¢laim to a colléction agency. In this
regard, pIai‘nt_'iff has not submitted any evidence that this act occurred afier defendant entered
into the Settlement Agreement. Moreover, pla’i’n_ti_ff does not dispute that the Settlement.
Agreement released defendant from any liability for conduct engaged in up to thie date of the
Agreement.

Plaintiff also fails rebut defendant’s argument regarding proximate cause, only making.
the conclusory statement that it would not have incurred the settlement payment and other-
costs associated with the audit “had Abrams not violated the law and then lied about it to
[plaintiff] and its new buyers” (Memorandum of Law in Opposition to Surumary Judgment:

at 10).

the laboratory to Mr. Motovich and his partner. However, a question of fact is raised as-to this
testimony because Mr. Motovich states in his sworn-affidavit that his involverent with the
laboratory did not begin until 2012, and that he.did not instruct anyorie at the-laboratory,
including Ms. Hall, to discard any records at the laboratory (Motovich Affidavit at 13,15).
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Plaintiff also argues that in accordanice with the Agreemerit, defendant had a duty to
‘cooperate with any future inquiries for laboratory services provided while he owned the
laboratory, and that defendant failed to do so (Plaintiff’s Affirmation in Oppositionat §92,4).

In this regard, the Agreement provides that defendant will cooperate with the purchasers of
the laboratory (the cutrent oWwhers) “in connection with any inquiries or audits conducted by
the New York State Health Department or the [AG] relating to the period through December
31,2010" (Abrams Affidavit, Exh. C, Settlement Agreement at 7). However, although the
complaint alleges that defendant’s failure to adequately cooperate with the June 15, 2012 AG
Jetter caused the AG to issue the subpoena and conduct the-audit (Complaint at §28), and that
“Abrams was put on notice regarding the pending investigation and was give[n] the
opportunity to participate and assist [plaintiff] with same” (Gunnell Affirmation, Exh. 2,
Complaint at 927, 32), defendant correctly argues that the complaint further alleges that he
was unable to produce documents to oppose the audit because he failed to follow Medicaid
rilles, namiely: “Abramswas unable toproduce the documentatiorn requested by the AG;™and
that “[u]pon information and belief, Abrams was unable to comply with producing any
docunients to oppose the audit by the AG because during his ownership and at the time he
was medical director the [laboratory]® violated certain rules relating to Medicaid billing and
payments in connection with clinical laboratory tests that are conducted at out of state

laboratories” (id. at 1 33-34)..

‘Plaintiff here is refemng to the laboratory when it was owned by defendant, despite its
use of the word “Sherman™i.e: “plaintiff” according to the complaint.
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Moreoveér, the Settlement Agreemetit includes an explicit representation by defendant
that he did not possess atly of the records sought by the AG. As such, even assunxing
defendant breached the Settlernent Agreement by failing to cooperate, this breach could not
have caused plaintiff any damages, which arose from its own failure to produce those
documents to the AG. In'this regard, it is undisputed that the records sought by the AG were
those from the time period when defendant owned the laboratory, and those which defendant
expressly represented that he did not possess.

Las'tl_y, defendant points out that plaintiff seeks to recover a fine and related costs
plaintiff voluntarily paid in connection with the AG’s investigation. Despite seeking this
relief, plaintiff specifically agreed in the Settlement Agreement that defendant was not
representing the laboratory’s compliance with any applicable law and that he did not have
‘any laboratory records. As defendant argues, inasmuch as plaintiff voluntarily assumed the
risk of a regulatory violation, it cannot change the terms of the Agreement, or graft upon it
a provision forcing defendant to indemnify it for a risk it had already undertaken (see
generally Rosado v Proctor & Schwariz, Inc., 66 NY2d 21, 27 [1985]). Moreover, had the
parties intended to include such an indemnification provision, they would have done s6
explicitly, as they did with two other unrelated issues (Abrams Affidavit at 27, Exh. C,
Settlement Agreement at 9 6, 20c). . Accordingly, that branch of the motion to dismiss the.

breach of contract cause of action is granted.
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Fraudulent Representation
“Stipulations of settlement are favored by the courts and not lightly cast aside™
{(Hallock v State, 64 NY2d 224, 229-230 [1984]) “particularly when the parties are
represented by attorneys” (Racanelli Constr. Co., Inc. v Tadco Constr. Corp., 50 AD3d 875,
875 [2d Dept 2008]), and are meant to put an end to litigation (Hallock, 64 NY2d at 230).
“While a broad general release will be given effect regardless of the parties' unexpressed
intentions, a release may not be read to cover matters which the parties did not desire-or
intend to dispose of” (Rotondi v Drewes, 31 AD3d 734, 735-736 [2d Dept. 2006] [internal
citations and quotation marks omitted]). “The meaning and extent of coverage of a release
necessartily deépend, as in the case of contracts g_enerall_y, upon the controversy being settled
and upon the purpose for which the release was actually given” (id.).
Nevertheless, “[a] general release executed even without knowledge of a.-specific
._&aud effectively bars a claim ordefense based on that fraud” (Centro Empresarial Cempresa
S.A. v America Movil, S.A.B. de C.V., 76 AD3d 310, 318-319 [1¥ Dept.2010], affd 17 NY3d
269 [2011]). In thisregard, “a release may encompass unknown claims, including unknown
fraud claims, if the parties so intend and the agreement is: fairly and knowingly made”
(Centro Empresarial Cempresa S.4, 17 NY3d at 276 [internal citations and quotation marks
omitted] [“a party that releases a fraud claim may later challenge that release as fraudulently
induced only if it can identify a separate fraud from the subject of the release,” otherwise,

“no party could ever settle a fraud claim with any finality.”"]).
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As indicated, “[g]enerally, a valid release that is clear and unambiguous on its face
constitutes a complete bar to an action on a claim which is the subject of the release absent
fraudulent concealment, misrepresentation, mutual mistake or duress” (Powell v Adler, 128
AD3d 1039, 1040 [2d Dept 2015] [internal citations and quotation marks omitted]). "A
signed release shifts the burden of going forward . . . to the [p_l-airitiff]' to show that there has
been fraud, duress or some other fact which will be sufficient to void the release™ (id.
[internal citations and internal quotations omitted]). “A cause-of action alleging fraud
requires a plaintiff to establish a misrepresentation or omission of material fact which the-
defendant knew was false, that the misrepresentation was made to induce the plaintiff's
reliance, the plaintiff's justifiable reliance on the misrepresentation or mzﬁerial omission,and
a resulting injury™ (Cervera v Bressler, 126 AD3d 924, 925 [2d 2015]).

The Settlement Agreement provides. that defendant * . . . has never made any
representations to the Buyers . . . concerning the Lab’s . . . compliance with applicable
regulations™ and that hie * is not in possession of any records pertaining to services provided
and billed during the period he was Owner of the Lab” (Abrams Affidavit, Exh. C,
Settlement Agreement at 7). The Agreement also releases defendant from all “actions . .
. claims and demands whatsoever, whether known or unknown, in law or equity, of every
kind and nature the [Lab Releasors] . . . ever had, now have, or hereafter can, shall-or may
have against . . . [defendant] . . . for, upon, or by reason of any matter, cause or thing
whatsoever; from the beginning of the world to the date of this Agreement” (id. at 5)
(emphasis added). Here, defendant has made a prima facie showing that the broad language
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of the Agreement evinces the parties’ intention to release all claims, inc_luding fraud claims
(Centro Empresarial Cempresa S:4, 17 NY3d at 277 [“The phrase ‘all manner of actions,’
in‘conjunction with the teference to “future’ and ‘contingent’ actions, indicates an intent fo
release defendants from fraud claims, like this one, unknown at the time of contract.™).

Inany event, defendant has madea prima facie showing entitling itto dismissal of this
cause-ofaction. In thisregard, the complaint alleges, insubstance; that defendant’s statement
about his conversation with AG Ellis was a misrepresentation and that it caused plaintiff to
sustain damages. Defendant has established, via his own sworn affidavit, that he did not
misrepresent his conversation with AG Ellis (Abrams Affidavit at 919-26, 29).

Further, defendant has made a prima facie'showing that plaintiff’s reliance upon
defendant’s statement was not justifiable.. “To plead a cause of action alleging fraud in the
inducement or fraudulent concealment, plaintiff must allege facts to support the claim that
it justifiably relied on the alleged misrepresentations™ (4C4 Fin. Guar. Corp. v Goldman,
Sachs & Co., 25 NY3d 1043, 1044 [2015]). In addition, ““if the facts represented are not
matters peculiarly within the [defendant's] knowledge, and the [plaintiff] has the means
available to [it] of knowing, by the exercise of ordinary int’e]ligen(:e,z"-the- truth or the real
quality of the subject of the representation, [the plaintiff] must make use of those means, or
[it] will not be heard to complain that [it] was. induced to enter into the transaction by
mistepresentations’™ (id. at 1044-1045, quoting Schumaker v Mather, 133 NY 590, 596

[1892], citing DDJ Mgt., LLC v Rhone Group L.L.C., 15 NY3d 147, 154 [2010]).
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As defendant argues, plaintiff alleges that it relied upon his conversation with AG
Ellis to establish that it would not be. the target of the AG’s investigation and that it would
not be adversely affected if it could not comply with the AG’s request for records. However,
just as-defendarit called AG Ellis 1o discuss the matter, plaintiff could have also contacted
the AG itself or had its attorney do so to confirm defendant’s representations: before. it
entered into the Settlement Agreement, yet plaintiff failed to make this simple inquiry.
Inasmuch as plaintiff was 4 “sophisticated [entity] that had the means available to it to learn
the true nature™ of the subject conversation, yet failed to de so, it cannot be said that it
justifiably relied on defendant’s representation (MP Cool Invs. Ltd. v Forkosh, 142 AD3d
286, 287 [1° Dept 2016); ACA Fin. Guar. Corp, 25 NY3d at 1047 [“where a plaintiff has
neglected to allege a reasonable protective step, we have held that the complaint failed; as
amatterof law, to plead justifiable reliance”]; Ventur Group, LLCv Finnerty, 68 AD3d 638,
639 [1st Dept 2009] [no justiliable reliance by plaintiff on statements by defendant because
plaintiff was a financial advisor represented by counsel, and proceeded with purchase of two.
businesses without askingto see employee contracts or speaking with key employee, who left.
after the sale was consummated, taking with him 80% of clients: with whom he had
developed relationships over the past 20 years)).

Even assuming defendant’s description of his conversation with AG Ellis was false,
defendant has demonstrated that plaintiff has failed to establish that it incurred losses as a

result. “To establish a fraud claim, a plaintiff must demonstrafe that a defendant's
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misrepresentations were the directand proximate cause of the claimed losses” (Vandashield
Ltdv Isaacson, 146 AD3d 552, 553 [1* Dept 2017]). “To establish causation, plaintiff must
show both that defendant's misrepresentation induced plaintiff to engage in the transaction
in-question (transaction causation) and that the mistepresentations-directly caused the loss
about which plaintiff complains (loss causation)” (id.).

Here, with respect to transaction causation, as defendant argues, plaintiff (the
laboratory itself) has not alleged hiow the description of the telephone call in the Settlement
Agreement _induced it to ‘enter into the Agreement. Stated otherwise, if plaintiff was to.be
investigated by the AG, the investigation would have ocourred regardless of what terms were
included in the Settlement Agreement. Moreover, plaintiffhas failed to allege loss causation
for the same reason it failed to establish causation under its breach of contract claim, namely
its damages resulted from its voluntary agreement with the AG, not by defendant’s
description of his conversation with AG Ellis (see Greentech Research LLC v Wissman, 104
AD3d 540, 540 [1* Dept 2013) [plaintiff’'s losses were directly caused by the negative press
reports about defendants -and not by their alleged ‘misrepresentations and omissions];
Santodonato v Clear Channel Broadeasting, Inc., 26 AD3d 543 {3d Dept 2006] [plaintiff
failed toraise issue of fact as to whetherdefendant’s alleged misrepresentations that pop star
would be interviewed at defendant radio station proximately caused decedent's inj uries. Even
if misrepresentations facilitated decedent's presence at defendant's radio station, plaintiff
failed to demonstrate the actual cause of decedent's fall as there can be no liability when the
defendant's actions merely furnished occasion for injury, therefore plaintiff did not meet his
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burden of proving proximate cause, warranting dismissal of fraud cause of action]). In this,
regard, plaintiff could have chosen to fight for a smaller fine or none at all, rather than
entering in the settlement agreement with the AG.

Plaintiff has failed to rebut defendant’s prima facie showing that his telepheone
coliversation was not a misrepresentation. First, it relies upon Mr, Motovichs inadmissible
hearsay statement that AG Ellis told him that defendant’s account of the. telephone
conversation was false. ‘Second, plaintiff’s counsel states that when AG Ellis is r_sproenaed"
to testify at trial the matter will be one for the fact-finder (Affirmation of Malvina Lin in.
Opposition. at §3), bit this statemient does not constitute competent evidence sufficient to
raise an issue of fact. Moreover, as defendant notes, plaintiff did not notice AG Ellis’
deposition t_es_timon_y and did not submit a sworn affidavit from her in support of its
opposition..

Further, plaintiff has failed to raise an issue of Tact that its reliance upon defendant’s
telephone conversation with AG Ellis was justified. Plaintiff argues that it was not required
to make its own "i_'nquir-y with the AG because it-went to the trouble to obtain defendant’s
written representation (see DDJ Mgmt., LLC, 15 NY3d at 154). Inthis regard, the Court of
Appeals stated that “where a plaintiff has gone to the trouble to insist on a written
representation that certain facts are true, it will offen be justified in accepting that
representation rather than making its own 'inquiry” (id. [emphasis-added]). However, “[a]s
the caveat ‘often” suggests . . . there are circumstanees under which a party's reliance may
be unjustified even where it secured a written representation regarding the matter” (Ambac
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Assur..Corp. v Countrywide Home Loans, Inc., 54 Misc3d 1215[A], 2016 NY Slip Op 51864

[U],%6 n 7 [Sup Ct, NY County 2016], quoting DDJ Mgmt., 15 NY3d at 154), namely that
““when the party to whom a misrepresentation is made has hints of its falsity, a heightened
degree of diligence is required of it . . . It cannot reasonably rely on such representations
without.making additional inquiry to'determine their accuracy™” (4C4 Fin. Guar. Corp, 25
NY3dat 1044-1043, quoting Centro Empresarial Cempresa S.A.,17 NY3d:at 279).

‘Here, Mr. Motovich avers that the AG’s June 15, 2012 letter “appeared to. be
requesting records related to certain gynecological testing that was performed by another
laboratory called [PLS]” (Motovich Affidavit at 93); that the request for information in the
letter was limited to laboratory serviees performed when defendant owned the laboratory (id.
at §4); and that since plaintiff was paying defendant a considerable sum of money, lie
(Motovich) wanted to document this representation (id. at §5). Thus, as deferidant argues,
theexistence of the AG’s letter requesting information demonstrates that plaintiffhad reason
to believe thal the AG would pursue an investigation of the laboratory, thereby triggering a
“heightened degree of diligence™ which it.did not address.

In addition, defendant’s alleged false statement about whither or not the AG would
investigate plaintiff was not peculiarly with defendant’s knowledge (see Nigro v Lee, 63
AD3d 1490, 1492-1493 [3d Dept 2009] [plaintiff failed to establish justifiable reliance
because he made no atterpt to ascertain the true condition or history of the vehicle he
purchased from seller before his purchase; all deficiencies alleged could have been easily
discovered by routineinvestigation)). Asindicated, plaintiffcould have verified defendant’s
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statement by contacting the AG, but failed to do se, instead relying on defendant’s
description of his télephone conversation as its only assurance that it would not be subject
to any investigation. Under these circumstances, it cannot be heard to complain (z'd.,)_-.

Plaintiff also.argues that if Mr. Motovich “had been told the truth as to the nature of
the June 15,2012 letter he would not have paid Abrams the settlement amount of $375,000"
{Memorandum of Law in O.p_position-;,. Counterstatement of Facts at 4). However, as
defendant argues, this fraudulent inducement claim as it relates to Mr. Motovich was not
pleaded in the complaint; could not have been pleadedas Mt. Motovichis not a party to this
action; and in any event would now be time-barred (Sargiss v Magarelli, 12 NY3d 527, 532
[2009], eiting CPLR 213 [8]; CPLR 203g] {fraud-based action must be commenced within
six years of the fraud or within two yeats from the time the plaintiff-discovered the fraud or
“could with reasonable diligence have discovered it”]). Moreover, as indicated, this action
was commenced solely by the laboratory (plaintiff) itself. As such, whatever conseqiiences
it sutfered as.a result of the AG’s investigation and its voluntary settlement would have
occurred in any event, whether or not Mr. Motovich was involved, whether or riot the
Settlement Agreement was ever -executed and whether or not defendant described his
telephone conversation accurately.

Finally, as noted with respect to the breach of contract claim, as to causation; plaintift

only argues in conclusory fashion that it would not have incurred the costs incurred in
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settling with the AG had defendant not violated the law and then lied about it,-'-aﬁd_f_ai_ﬁls‘ to
address defendant’s prima facie showing.®

Since plaintiff has failed to raise an issue of fact with respect to the cause of action
for fraudulént representation, that branch of defendant’s motion to disiniss this cause of

action is granted.

*As noted, plaintiff also argues that this cause of action is not duplicative of the breach of
contract claim because defendant’s description of his conversation with AG Ellis was a
“misrepresentation of present facts™ as opposed to “a misrepresentation of future intent to.
perform™ (First Bank of the Americas, 257 AD2d at 291-292). Defendant does not address this
argument in its reply; except to.assert, in effect, that even assuming that his description of his
conversation with AG Ellis was false, he has made-a prima facie showing warranting dismissal of
this:cause of action based upon the arguments set forth above. To the extent defendant does not
address plaintiff’s specific argument, it is irrelevant given the court’s determination to dismiss
this cause of‘action. Moreover, this tlaim is duplicative of the bréach of contract claim, While
defendant’s description of his conversation with AG Ellis may arguably have represented a
present fact, plaintiff has failed to present evidence that is-was a misrepresentation, In.addition,
this statement was. not extraneous to the contract and did not involve a duty separate from or in
addition to the duties imposed upon-defendant by the Settlement Agreemcnt (Wyle Inc. v ITT
Corp., 130 AD3d 438, 439 [1st Dept 2015]). In this regard, to.the extent defendant’s description
of his cenversation with AG Ellis involved any obligation of defendant at all, it related to
defendant’s obligation to cooperate with the investigation of the AG, and thus was not collateral
to the Settlement Agreement (MMCT, LLC v JTR Coll. Point, LLC, 122 AD3d 497, 499 [1st
Dept 2014]; RGH Liquidating Trust v Deloitte & Touche LLP, 47 AD3d 516, 517 [1¥ Dept
2008], /v dismissed 11 NY3d 804 [2008]) This claim is duplicative of plaintiff's contract claim
for the independent reason that “plaintiff seeks the same compensatory dathages for both claims”
(Triad Intl. Corp. v Cameron Indus., inc., 122. AD3d 531, 531-532 [1st Dept.2014]; Manas v
VMS Assoc., LLC, 53 AD3d 451, 454 [1* Dept 2008]; Laurel Hill Advisory Group, LLC' v
Anierican Stock Transfer & Trust Co., LLC, 112 AD3d 486, 487 [1% Dept 2013] [“The fraud
alleged is based on the same facts that _underhe the contract counterclaim, is not collateral to the:
contract and does not call for damages that would not be recoverable under a contract theory.”]).
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The court finds that the imposition of sanctions is not warranted.
In sum, defendant’s motion is granted in its entirety.

This constitutes the decision, order and judgment of the court.
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